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I. INTRODUCTION
Increasing economic integration inevitably draws states to coordinate their tax policies, as the recent global economic crisis reminds us.
1 Yet politicians, public sector officials, and tax academics and professionals have become accustomed to working with a view of the state as a -hermetically sealed sphere‖ 2 of -tax sovereignty‖-virtually complete autonomy in tax law and policy-making. 3 In some areas of tax regulation, [VOL. 9:1 for Economic Cooperation and Development (-OECD‖), whose membership comprises thirty industrialized countries, including the United States, Canada, Australia, and most of Western Europe. 7 The OECD facilitates tax policy development by hosting hundreds of meetings, conferences, and workshops for the purpose of producing nonbinding norms around which nations can converge. 8 The OECD describes itself as a -market leader in developing standards and guidelines,‖ and policy norms it develops have worldwide impact. 9 A volume of scholarly analysis is accordingly devoted to the merits of tax policy norms produced by the OECD. Yet little is understood about the nature and implications of developing tax policy norms in this manner.
10
This Article demonstrates how states use the unique soft governance structure of the OECD to develop global tax policy norms and achieve national tax policy goals, and explores some of the implications of this particular means of balancing the competing goals of international harmonization effort, preferably led by the OECD‖); Avi Nov, The -Bidding War‖ to Attract Foreign Direct Investment: The Need for a Global Solution, 25 VA. TAX REV. 835 (2006) (arguing that a hardlaw solution in the form of a multilateral agreement is needed to combat the negative effects of international tax competition); DANIEL N. SHAVIRO, CORPORATE TAX SHELTERS IN A GLOBAL ECONOMY 49 (2004) (suggesting that a multilateral tax organization could -aim to coordinate international cooperation where that would be to mutual advantage but is impeded by transaction costs‖).
7. See, e.g., JOHN BRAITHWAITE & PETER DRAHOS, GLOBAL BUSINESS REGULATION 486 (2000) (-[A] cross the spectrum of regulatory activity, the OECD plays a distinctively important role.‖); Brauner, supra note 6, at 310 (identifying the OECD as the key source of international coordination); Arthur J. Cockfield, The Rise of the OECD as Informal ‗World Tax Organization ' Through National Responses to E-commerce Tax Challenges, 8 YALE J.L. & TECH. 136 (2006) (same) . For a list of OECD members, see OECD.org, Ratification of the Convention on the OECD, http://www.oecd.org/document/58/0,3343,en_2649_34483_1889402_1_1_ 1_1,00.html (last visited Feb. 22, 2009). 8. See OECD.org, About OECD, http://www.oecd.org/pages/0,3417,en_36734052_ 36734103_ 1_1_1_1_1,00.html (last visited Feb. 26, 2009 ). The OECD facilitates public/private collaboration both internally, by coordinating working groups with government and nongovernmental participants, and externally, by mobilizing nongovernmental networks such as the International Fiscal Association (-IFA‖), a professional networking organization with a membership of approximately 11,500 accountants, lawyers, economists, business advocates, academics, and other interested parties. See IFA.nl, IFA Members, http://www.ifa.nl/index.htm (last visited Feb. 22, 2009 ) (IFA membership list available only to subscribing members).
9. CENTRE FOR TAX POLICY AND ADMINISTRATION, OECD, THE OECD'S CURRENT TAX AGENDA 74-75 (Sept. 2008 ) (on file with author) [hereinafter CURRENT TAX AGENDA].
10. For example, the OECD's development of widely used model tax treaties and interpretive commentaries has prompted an ongoing debate about the legal status of these documents. See, e.g cooperation and national autonomy. Part II analyzes the emergence of network-based tax policy collaboration and argues that early decisions against multilateralism led to the soft global tax governance structure supported by the OECD today. Part III analyzes how the OECD network facilitates tax policy coordination, first by examining how the OECD -works‖ in terms of its institutional structure and processes, and second by showing how lawmakers in the United States use this soft governance structure as the intellectual foundation, the benchmark, and the impetus for national tax law reform. Part IV examines some of the implications of network-and norm-based tax governance and concludes that this approach presents serious challenges for monitoring the autonomy/cooperation tradeoff. Part V concludes.
II. WHY TAX POLICY DEVELOPS IN NETWORKS
Legal scholarship has only recently begun to recognize the characteristics of international income tax governance as a unique institutional infrastructure, but the history of this infrastructure dates back over almost a century. We may effectively trace a path from today's network-based, soft tax governance structure back to the efforts of a few tax policymakers in the early twentieth century who convened in the world's first transnational networks to resolve issues arising from the widespread adoption of modern income taxation. The structures these individuals created to navigate their shared concerns endures in the soft governance structure that develops global tax policy norms today. This part explores the historical issues that led policymakers to seek transnational cooperation, the factors that led them to use transnational networks as the optimal means of cultivating such cooperation, and the ultimate irresolution that resulted from their approach.
A. Collision of National Tax Bases
Like trade taxation, income taxation requires significant transnational cooperation, principally because nations tend to define income in ways that virtually guarantee overlap with other national definitions.
11 The United States was one of the first nations to adopt a tax regime that 11. For example, the United States defines gross income as -income from whatever source derived,‖ which includes income earned in foreign jurisdictions. I.R.C. § 61(a) (2006) . The result is -double taxation,‖ which is seen to make operating abroad potentially very expensive, curtailing the potential for foreign export-and investment-led growth.
[VOL. 9:1 calculated liability based on income derived by its residents from all sources, whether domestic or foreign. 12 The nation quickly confronted the concern that U.S. residents earning profits abroad might also be taxed by foreign governments, resulting in double taxation. This would especially affect American exporters at a time when exported goods were the primary force driving the U.S. economy. In response, the U.S. Congress adopted legislation allowing for a deduction from income for foreign taxes paid. 13 However, as tax rates rose and international commercial activity increased exponentially over the course of World War I, the tax deduction came to be seen as inadequate.
14 Apparently on the advice of a single tax expert, 15 Congress responded by allowing taxpayers to have a dollar-fordollar credit, rather than a mere deduction, for taxes paid to foreign jurisdictions. 16 The United States was the first country to provide this kind of comprehensive foreign tax credit. 17 Under the new rule, although the United States nominally imposed taxation on its residents regardless of where the income was earned, the credit reduced or eliminated U.S. taxes to the extent foreign taxes were paid. Since the United States would only impose tax to the extent another country did not, the new rule made it 12. Modern income taxation in the United States emerged on the strength of the newly adopted Sixteenth Amendment, which gave Congress broad power to tax income -from whatever source derived.‖ U.S. CONST. amend. XVI.
13. Revenue Act of 1913 , ch. 16, § IIB, 38 Stat. 114, 167-68 (1913 . 14. See ELISABETH A. OWENS, THE FOREIGN TAX CREDIT 20 (-It appears that the foreign tax credit provisions were adopted . . . in response to the sharp increase in income tax rates both at home and abroad during World War I.‖). The deduction was a partial solution since it was not a dollar-fordollar offset of the foreign taxation, but rather a reduction of the amount of income subject to U.S. taxation. The foreign tax credit was enacted within five years of the 1913 Act and was limited to -income, war-profits, and excess-profits taxes. ‖ See Revenue Act of 1918 , ch. 18, § § 222(a), 238(a), 40 Stat. 1057 , 1073 , 1080 (1919 65-767, at 10 (1918) . The difference in value between a credit and a deduction is significant. A deduction reduces the taxpayers' income which is subject to tax, so that the value of the deduction to the taxpayer is a function of the applicable tax rate, while the value of the credit is its nominal value (so long as it is not limited). To take a simple example, if a taxpayer subject to a 35% tax rate earns $100, she would incur a tax of $35. If she was entitled to a $20 tax deduction, she would subtract $20 from her taxable income and calculate her 35% tax on $80 instead, yielding a tax due of $28, and a savings of $7. On the other hand, if she was entitled to a $20 tax credit, she would not subtract that amount from her taxable income but instead would subtract it directly from her tax due, thus reducing her tax to $15.
17. See OWENS, supra note 14, at 20 (-While one or two countries had used the tax credit device prior to [the United States] for taxes paid to their colonies, the United States was the first country to apply the foreign tax credit on a world-wide basis as a means of relieving international double taxation of income.‖); see also profitable for other nations to impose creditable taxes on income earned by U.S. investors in their jurisdictions. 18 The U.S. regime was therefore seen as -making a present of the revenue to other countries.‖
19
In stark contrast to the generosity of the U.S. foreign tax credit, most other countries did not unilaterally address the problem of overlapping income taxation at this time. 20 For example, Britain imposed worldwide taxation, but provided only a partial foreign tax credit against income derived within its empire. 21 As a result, Britain collected taxation on both its own investors who earned income abroad and, aided by the U.S. foreign credit, American investors who earned income in Britain.
The United States and Britain thus fundamentally conflicted over the issue of which country should cede its right to tax. The United States sought an international regime in which the country where income was earned (the source, or host country) had the primary right of taxation. Conversely, Britain sought an international regime in which primary tax rights would fall to the country that provided the investment capital (the residence, or home country). The two positions could not be reconciled with a compromise: rather, one view or the other must necessarily prevail. Moreover, as more countries adopted similar tax systems, the problem was becoming sufficiently prevalent that unilateral and bilateral solutions would be futile. With a growing number of nations aligning along the polarized U.S. and British positions, the desire to craft a mutually agreeable solution prompted the emergence of the first transnational tax networks. These early networks featured first interest groups, then experts, and finally government officials as countries navigated a workable approach to coordinating tax policy across national borders.
B. Early Networks: Interest Groups, Experts, and Officials
The newly formed International Chamber of Commerce (-ICC‖), a non-governmental interest group of business executives, was the first 18. The foreign tax would not impede U.S. investors because they would pay the same level of tax as if they invested at home, but the tax credit ensured that the foreign jurisdictions would always collect the revenue. See RICHARD E. CAVES, MULTINATIONAL ENTERPRISE AND ECONOMIC ANALYSIS 190 (2d ed. 1996) institution to create a transnational space for debating tax policy. 22 The ICC brought together -responsible business leaders‖ from the United States, Britain, and several other countries to collaborate on common issues of interest, including possible solutions to the problem of double taxation. 23 The identities of the particular individuals who worked in the ICC seem to be lost to history, 24 but they were linked by an -overriding aim that remains unchanged: to serve world business by promoting trade and investment, open markets for goods and services, and the free flow of capital.‖ 25 The ICC was, and is, an interest group, serving the needs of its private sector members, and not a forum for coordination among government officials or lawmakers. But the ICC provided lawmakers a service by creating the first forum for aggregating views across countries and building consensus over the divisive issue of jurisdictional primacy.
26
As business leaders were mobilizing within the ICC, a major shift in international relations resulting from World War I brought into being the League of Nations, a diplomatic intergovernmental network that became an alternative and distinct site for transnational tax policy development. The original organizers have described the League of Nations as -the biggest world union ever brought about‖ and -the most ambitious political move ever attempted.‖ 27 The League was a product of the Treaty of Versailles, which sought to control conflict and promote peace between states.
28 Unlike the ICC with its private sector interest-group focus, the 26. The ICC adopted an initial resolution that the taxing jurisdiction should turn on the nature of the tax, with distinctions being made between -super‖ and -normal‖ taxes. Exceptions were made for particular kinds of income, including that from international shipping (as to which residence-based taxation was to be preserved) and that from sales of manufactured goods (to be apportioned under formula). However, the United States rejected this approach, in favor of a system that would favor the source jurisdiction, as its credit system did. ITS ORGANISERS 6 (1920) .
28. Preamble, The Covenant of the League of Nations, June 1919, available at http://avalon. law.yale.edu/imt/parti.asp (last visited Nov. 9, 2009 ) (undertaking the parties -to promote international co-operation and to achieve international peace and security by the acceptance of obligations not to League of Nations provided a means of facilitating transnational cooperation by creating a new institutional space and mechanism for technical experts and national officials of varying diplomatic status to exchange knowledge and perspectives. 29 The League was expected to afford -authoritative channels for the use of scientific and expert knowledge in the interest not of any one Power, but of the solution of the problems themselves.‖ 30 As one of the League's organizers expressed it, the League was viewed as a remedy for a world in which diplomatic and bureaucratic processes had hampered rather than promoted international cooperation in matters of vital worldwide importance, including in the field of economics and financial regulation. 31 In this view, the League's main function was to correct an existing international political malfunction, by creating a decision-making structure that focused on coordination as primarily a matter of collaborative technical problem solving rather than primarily a matter of diplomatic relationships.
32
The League quickly identified tax policy as a primary focus, and set in motion the desired technical problem solving. At a 1920 meeting in Brussels, the delegates declared that double taxation was a serious impediment to international relations and world production, and therefore a threat to global peace. 33 To address this threat, 73 F.19 (1923) [hereinafter Rpt. of Bruins et al.] .
[VOL. 9:1 used the prior work of the ICC as a basis for its initial discussions. 34 But the League did not simply defer to the ICC. Instead, it formed its own financial committee with the purpose of collaborating and producing a report on the best approach to the technical problem of double taxation. INTERNATIONAL SETTLEMENTS, 1930 -1973 , at 93 (2005 and the interest-based policymaking structure of the ICC on the other.
42
The network was viewed as a viable means of meeting worldwide public welfare goals by -arriving at policies in the technical or limited fields in which they operate‖ without -infringing upon the principle of national sovereignty.‖
43
The approach of the experts reflected the tension between the desire to problem-solve through expertise and the need to respect sovereign autonomy that contextualized their task. These noted and prominent economists asked themselves, -Can a remedy be found, or to what extent can a remedy be found, in an amendment of the taxation system of each individual country, independently of any international agreement?‖
44
Posing the question in this manner suggests that these experts were not solely focused on finding a technically correct solution, but understood that any proposed solution would have to meet political goals. In assuming away a multilateral agreement, the experts reflected their expectation that states would only agree to coordinate tax policy through aligned, but voluntary and unilateral, state action rather than delegation of authority to a single supranational authority. Even so, each of the authors' suggested methods of addressing double taxation would have required some person or institution to set uniform standards for adoption by individual states. 45 The authors suggested that states could claim the primary right to tax based on either the residence of the taxpayer or the economic source of the income; alternatively, states could apportion income among competing jurisdictions based on some predetermined formula, or they could agree to classify income by type and assign the primary right to tax accordingly. 46 The solutions devised by the experts were inherently transnational in scope. States could choose to acquiesce to a particular standard on a unilateral basis, by legislating accordingly, but cooperation could only be achieved if states chose and implemented the same uniform strategy. For example, states could uniformly implement residence-based jurisdictional primacy by (universally) exempting income earned within their jurisdictions by foreign persons, and by taxing their own residents on income from all sources. Conversely, states could uniformly implement 42. For example, one of the original League organizers posited that the League's strength lay in its ability to prevent -matters which are primarily technical or economic‖ from acquiring -a political complexion‖ or -the colour of political controversies,‖ without leaving these matters -to the relative secrecy which is inherent in bureaucratic action.‖ Shotwell, supra note 30, at 55. [VOL. 9:1 source-based jurisdictional primacy by (universally) taxing income earned within their jurisdictions by foreign persons, and by implementing U.S.-style foreign tax credits for foreign-source income earned by their residents. Neither solution would coordinate tax policy, however, unless countries adopted and implemented the same strategy in the same way. The report was silent on the details of how those choices would be negotiated and policed. The expert consultation left unanswered the basic question of how to achieve coordination: for that, the Financial Committee determined that -they needed not only the opinions of experts but also those of the representatives of ‗certain (European) governments.'‖ 47 The committee hoped that these representatives would -discuss the possibility of an agreement to enable common action to be taken upon certain points, and . . . permit the drawing up of schemes, bilateral agreements and other arrangements concerning double taxation and the evasion of taxation.‖
48
The Financial Committee therefore convened an intergovernmental committee of high-level officials from Belgium, Czechoslovakia, France, Britain, Italy, the Netherlands, and Switzerland to produce a second report.
49
These national officials, linked by common purpose, expertise, and national affiliation, determined that double taxation could only be solved if countries either adopted common rules via their individual legislative processes or agreed on universal standards in the context of a treaty or series of treaties. 50 In a rhetorical move that would resonate for decades to follow, and which continues to challenge tax policy-making today, these experts expressed a preference for bilateral treaties not as a first and best choice, but primarily to protect the sovereign right of each country to 50. It should therefore be understood that the recommendations on which we have agreed and which are set out in the following pages will be of no practical value unless the League of Nations adopts them, and unless the various countries themselves, in the free exercise of their sovereign powers, recognise them and obtain parliamentary approval for the laws and conventions which they will necessitate. Id. at 6.
http://openscholarship.wustl.edu/law_globalstudies/vol9/iss1/2 2010] NETWORKS, NORMS, AND NATIONAL TAX POLICY 13 impose taxation at their own discretion. 51 With no ready supranational authority to take control, it was apparent that someone would have to set standards, but not as clear how that would, or could, be accomplished without violating sovereign autonomy.
C. Resolution: To Remain Unresolved
The League's financial committee attempted to synthesize the issues raised in the two reports they had commissioned, but could not reach consensus. The committee therefore drew up a series of model treaties to serve as templates for bilateral treaties to be negotiated on a case by case basis among its member countries. 52 The model format was intended to produce universal standards over time, with the idea that multiple treaties built upon a structurally similar framework would converge into a single multilateral treaty, producing uniformity in international fiscal law even without a supranational authority to issue substantive rules. 53 The committee expressed its hope that its series of model tax treaties would eventually -make possible the unification and codification of the rules previously laid down‖ in a single, binding, multilateral tax convention.
54
Eight decades after this hope was first expressed, thousands of bilateral tax treaties, as well as thousands of protocols, amendments, memoranda of understanding, and side agreements are in force. But no single, binding, multilateral income tax agreement has emerged.
Instead of moving states incrementally toward such a multilateral treaty, the model format effectively entrenched a reliance on political cooperation, perhaps even soft law, to resolve common tax governance problems. The work of the League of Nations set in place a specific format for global tax policy coordination that involved continuous interaction between government officials, experts, and the private sector. The types of mechanisms these individuals chose-models, guidelines, and other -soft‖ 51. Thus, the report recommended, -[S]ome system of relief should be adopted, but does not, however, define the system. It expresses a desire . . . that more bilateral conventions should be concluded.‖ Id. at 8. Further, the experts stressed, -[I]n drafting these resolutions, we have endeavored to avoid all interference with national sovereignty.‖ Id. at 26. The assumed importance of sovereignty is a convention that continues to present contradictions and challenges for domestic and transnational tax policy. See, e.g methods of coordinating tax strategies-have become the mode by which tax norms are now developed and transmitted as international standards.
55
The ability to mobilize and meld the private and public sector in order to create norms endures as the primary source of global tax norms today, namely, the OECD.
III. HOW THE OECD DEVELOPS TAX POLICY NORMS
The OECD took the lead as the main forum for transnational tax collaboration beginning in the early 1960s, and it is a critical focal point for exploring how global tax policy currently develops. 57 The OECD Secretary General views the OECD as -at the forefront of setting tax 55. I refer here both to the use of model treaties and accompanying commentaries, and to the more typical form of modeling by which one country's practices serve as guidance to others. Using models as a mechanism for diffusing global norms may be the most important form of globalization. BRAITHWAITE & DRAHOS, supra note 7, at 546-47 (stating that while -there is no master mechanism of globalization,‖ modeling may be the most consistently important because -modeling works with a subtlety that is intriguing, and intriguingly connected to normative theories of global politics‖). Convergence has been achieved on a growing list of substantive tax law practices that originated in the United States and other key states, and modeling continues to be a principal factor in continuing and increasing this convergence.
56. The United Nations currently has a permanent tax policy committee, but to date the OECD has dominated the U.N. in terms of resources and personnel dedicated to tax policy matters. One important question that remains unanswered here is why the United Nations, which was the successor institution to the League of Nations, did not continue the tax work undertaken by the League's Financial Committee. Its failure to do so left a gap that was later filled by the OECD, a relatively much less representative body (at least in terms of global population). When the U.N. finally did begin to turn to tax matters, in response to concerns about the inappropriateness of OECD tax treaty standards to the developing world, the OECD had already positioned itself as the central institution for tax policy matters, and the U.N.'s efforts were seen by many as largely duplicative. For a discussion, see Allison Christians, Tax Treaties for Investment and Aid to Sub-Saharan Africa: A Case Study, 71 BROOK. L. REV. 639 (2005) .
57. The OECD describes itself as a standard-setter in -the international tax world.‖ CURRENT TAX AGENDA, supra note 9, at 5. Each year, national representatives who constitute the principal decision-making group in the OECD reaffirm their view that this institution plays a critical role in developing policy in a globalized world. See, e.g (Mar. 20, 2000) (transcript available at http://www.treas.gov/press/releases/ls476.htm) (expressing support for use of the OECD to create consensus for taxation of e-commerce).
standards for the global economy.‖ 58 This intergovernmental institution is by no means the only place where transnational tax norms are currently emerging or can emerge. For instance, the United Nations has a working tax policy committee 59 and international financial institutions, especially the International Monetary Fund, have had a significant influence on tax policy, particularly in developing countries, and particularly in the case of consumption taxation. 60 In addition, interest group organizations, such as the ICC and the International Fiscal Association (-IFA‖), are also important tax networks. But the OECD occupies a historically significant role in tax policy development, and this institution is increasing in importance as economic globalization continues to present tax lawmakers with new and difficult challenges.
Yet the OECD is relatively understudied and, according to some OECD officials, misunderstood.
61 To understand how the OECD's structure as a network impacts the way tax policy develops requires an understanding of its institutional design, the process by which it facilitates the transition from ideas to norms, and its role in assisting national lawmakers to achieve tax policy goals. The OECD provides much information about its institutional features on its website and in its reports, standards, and guidelines.
62 But these documents do not convey how the OECD works in practice, and how nations use it to accomplish policy objectives. 63 Nevertheless, some conclusions can be drawn from a 58. CURRENT TAX AGENDA, supra note 9, at 8. 63. Participant observation would be more revealing, but at least one participant has noted that even from the inside, network-based governance is difficult to understand and explain. See Salzman, [VOL. 9:1 combination of the OECD's own publicly available resources, analysis undertaken by scholars regarding the OECD's role in developing tax policy (and the role of networks generally), and the accounts of individual OECD officials themselves about what they do and how they contribute to national law-making. 64 This Part uses these resources to shed light on the integral role that transnational networks like the OECD play in developing tax policy.
A. How Networking Works: The OECD's Institutional Structure
One of the challenges of studying networks is their very naturesprawling, fluid, and dynamic; capable of rapid change in membership, venue, and configuration; and un-tethered to national bureaucratic structures. 65 Perhaps as a result, relatively few scholars have specifically addressed the institutional or administrative aspects of the OECD: its internal structure is complex, inconsistent, and not well explained.
66 -Who does what‖ at the OECD varies widely based on the composition of committees, the types of issues being considered, and the role assumed by OECD employees (Secretariat) on a case-by-case basis. One OECD official suggested that the potential for confusion is high, not due to a desire for secrecy, but because the OECD's structure and operations are -quite complicated‖ and -hard to understand from outside.‖ 67 Nevertheless, the formal structure of the organization does give some clues about how this network works.
The OECD is organized under a treaty that provides for some degree of supranational authority, 68 but it is not typically viewed as an institution to which states delegate decision-making authority in order to harness -real supra note 61 (discussing his observations from his unique position as participant-observer over ten years).
64. To collect these accounts, I have engaged in a series of interviews with current and former OECD officials as well as practitioners who have experience working with and within OECD committees. See supra note 61. In most cases, the subjects of these interviews have requested confidentiality. References herein reflect these requests.
65 , supra note 61 (-I don't think the OECD is particularly secretive. But it is quite complicated. It has a strange committee structure which is hard to understand from outside. You need to bear in mind it is consensus-based. All countries have to agree on working parties, money, declarations, determinations.‖).
68. The organizing document is the Convention on the Organisation for Economic Co-operation and Development, Signed December 14, 1960 in Paris, which -reconstituted‖ the former Organisation for European Economic Co-operation. Convention on the Organization for Economic Co-operation and Development, Dec. 14, 1960, available at http://www.oecd.org/document/7/0,3343,en_2649_ 34483_1915847_1_1_1_1,00.html.
power.‖ 69 Instead of exercising centralized authority, 70 OECD participants generally develop tax policy norms through collaborative consensusbuilding. 71 Tax policy develops in three intersecting networks within the OECD structure: the OECD Council, the Centre for Tax Policy and Administration (-CTPA‖), and the Committee on Fiscal Affairs (-CFA‖). 72 Interested parties from member and non-member countries participate in each of these interrelated networks, either directly, by attending committee meetings and conferences, or indirectly, by interacting with participants in other formal and informal settings. Much of the work -goes on in countless little technical committees,‖ but collectively these committees are incrementally constructing legal regimes. 73 
Diplomatic Network: The OECD Council
The OECD Council is a network for high-level diplomats. The members of the Council are ministers of finance, economy, trade, and foreign affairs; secretaries of state; and trade commissioners. 74 The Council creates a transnational space for these high-ranking national officials to aggregate their agendas, including those on tax policy, by disseminating official statements under the auspices of the institution. 75 As a body, these officials issue consensus 76 positions in the form of statements, reports, recommendations, standards, models, and, less frequently, in the form of formal international agreements. 77 In each case, [VOL. 9:1 the substance of these documents and statements are forged from negotiation and collaboration within designated groups and committees that are organized by OECD staff. In the area of taxation, the statements and documents are typically drafted by OECD staff members, 78 and they are typically released without attribution to any particular state.
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High-level diplomats use the Council to direct particular projects to various subcommittees of lower-level government officials. As national representatives, the members of this network serve as the primary conduits for interaction between sovereign nations. Their function in the OECD is simply one aspect of their national roles, and tax policy is just one of many issues in which they have an interest or for which they have responsibility. For example, the United States is represented in the OECD Council by the U.S. Trade Representative and the Chairman of the Council of Economic Advisors. 80 The practical job of the OECD Council, then, is not so much to make policy itself, but to mobilize policy development by mandating the OECD staff to organize and direct committees and subcommittees, and by ultimately reviewing and signing on to the consensus positions forged within these sub-networks.
Expert Network: The CTPA
The OECD staff-its Secretariat-mobilizes projects around the goals articulated by the Council. Secretariat staffers gather government officials and experts from the member countries, as well as observers from nonmember countries in some cases, to negotiate a common position in multilateral treaty which several-but not all-of the OECD members have signed and ratified. The United States ratified this treaty in 1990. See Legislative Actions on Convention on Mutual Administrative Assistance in Tax Matters, http://thomas.loc.gov/home/treaties/treaties.html (search -Convention on Mutual Administrative Assistance in Tax Matters,‖ then follow hyperlink -Treaty Number 101-6‖).
78. One OECD staffer stated that the input of the Secretariat varied according to committee and subject matter, but that in tax matters, the Secretariat was typically quite involved in coordinating and authoring committee documents. Interview with OECD Official (June 2, 2008), supra note 61.
79. In some cases, an OECD report or statement may include an individual state's opposition to a particular policy. However, since the OECD asserts its policy to be the product of unanimity and consensus, particular statements are not typically ascribed to one country or another. See discussion accompanying supra note 67.
80. National actors have been described as locked within a -complex interdependency‖ that transcends particular subject areas and engenders consistent cooperation. ROBERT KEOHANE & JOSEPH NYE, POWER AND INTERDEPENDENCE: WORLD POLITICS IN TRANSITION 24-29 (1977) . An inquiry regarding how deliberation occurs within the OECD is therefore simultaneously an inquiry about whether and how U.S. tax policy positions transmit globally through the structure of the OECD. Inconsistency in U.S. policy regarding the OECD harmful tax practices efforts might provide some insights here, but the details of these policy inconsistencies are not well documented.
http://openscholarship.wustl.edu/law_globalstudies/vol9/iss1/2
Council-mandated projects. The department of the Secretariat that directs the OECD's work on tax matters is the Centre for Tax Policy and Administration. CTPA staffers are nationals from the United States and the other member countries who are employed by the OECD to organize and coordinate tax policy development among the member countries.
81
The CTPA describes itself as -economists, scientists, lawyers, and other professional staff [who] work in Paris.‖ 82 This thin description fails to emphasize that these are experts in their fields who are chosen on the basis of their national reputations, experience, and technical knowledge, much like their predecessors in the League of Nations.
Accordingly, the CTPA is also a transnational network of tax professionals. Most CTPA staffers are hired at the OECD after serving as senior tax officials in their home governments, and most have had experience as member-country representatives on OECD committees.
83
OECD staffers are sometimes referred to as international civil servants, but they are not public servants. Rather, they are employees of the OECD who carry out their work not as national representatives, but in their personal capacity. However, their former affiliation with particular nations is an important factor in shaping their perspectives. As one commentator noted:
I am sure [CTPA staffers] perceive themselves as neutral but, in fact, they almost always have come from long careers with national governments and have absorbed (and often been instrumental in forming) the institutional memory and mindset of their governments. When they come to Paris, they are free from dealing with short-term crises and policy decisions but I doubt very much they stray much from the institutional flight plan. This is particularly true because the civil servants tend to have their own long-term viewpoint and plan which does not necessarily coincide 82. CURRENT TAX AGENDA, supra note 9, at 4; see also OECD.org, Who Does What, http://www.oecd.org/pages/0,3417,en_36734052_36761791_1_1_1_1_1,00.html (last visited Feb 22, 2009) . Some OECD officials, including at least one U.S. national, work in an -OECD Centre‖ in another country. OECD Centres are described as -regional contacts for . . . OECD activities, from the sales of publications, to inquiries from the media, to liaison with governments, parliaments, business, labour and civil society,‖ which -help disseminate information regarding OECD activities, and serve to communicate priorities from member countries' capitals to OECD headquarters.‖ See OECD.org, OECD Centres, http://www.oecd.org/document/63/0,3343,en_2649_201185_2663871_1_1_1_1,00. html (last visited Feb. 22, 2009 with that of their political masters at any particular point in time. It is that long-term view that I think they bring with them to the OECD. In the short run, it may not be identical to that of the government they come from, but long-term they will reflect the thinking of their long-time friends and colleagues.
84
By working together on various committees, or otherwise interacting in the halls of the OECD offices in Paris and elsewhere, the CTPA creates a transnational legal space in which these former national representatives can apply their expertise and experience to OECD projects. The type and degree of collaboration and norm development that occur within this network are undocumented and perhaps cannot be documented except by someone within the network. 85 However, consistent with other bodies that engage in collaborative problem-solving and decision-making, it is likely that some of the mechanisms observed in other regulatory areas are duplicated here. For example, we might expect to see reciprocal adjustments (compromises made when individuals with aligned interests seek a rules-based outcome to a common problem), as well as nonreciprocal coordination (compromises that occur when individuals do not have aligned interests, but seek alliances for mutual benefit) and capacitybuilding (helping individuals get technical assistance to implement global standards). 86 Just as in any other legislative setting, these collaborative mechanisms impact the substance of the consensus positions reached by the OECD.
The CTPA also creates collaborative venues by convening and participating in other transnational and regional networks. 
Public/Private Network: The CFA
The Committee on Fiscal Affairs is where the -work‖ of transnational networking-meeting, negotiating, comparing, drafting, and compromising-takes place. The CFA is an umbrella committee under which there are currently five -Working Parties,‖ two -Forums,‖ and at least two -ad hoc groups.‖ 89 The task of these committees is -to advance ideas and review progress in specific policy areas,‖ as determined and defined by the OECD Council. 90 To accomplish this, the CFA -brings together senior tax officials from all OECD member countries,‖ 91 -typically treaty negotiators, policy advisors, and auditors 92 -to collaborate with experts, most of whom are from member and observer countries.
93
The identity of the experts is not easily accessible, as it varies across issue areas and venues, but at least some of these individuals are well known as a result of their prominence in public settings or their contributions to tax literature.
94
Unlike the diplomatic and expert networks of the OECD Council and Secretariat, whose members are current and former national representatives, the CFA network is a potentially more inclusive network. 95 [VOL. 9:1 government officials and the OECD Secretariat,‖ CFA participation extends beyond country representatives to representatives of business and trade unions, as well as officials and experts from certain non-member countries on occasion. 96 The Business and Industry (-BIAC‖) and Trade Union Advisory Committees (-TUAC‖) to the OECD are two professional networks that were created for this express purpose. 97 The CFA also convenes -groups and round-tables‖ for business and government officials to interact on a regular basis. 98 In a more recent attempt to integrate the opinions and efforts of business and government in developing tax policy norms, the CFA now -seek[s] the input of business through the publication of consultation drafts on our website.‖ 99 These tax policy groups form an intertwined epistemic community that holds an important and influential position in the law-making order.
100
Together, the CTPA (OECD employees) and the CFA (public servants or national representatives) diagnose and prescribe tax policy reforms that are informed by, and that play out within, national legal regimes.
101 This iterative process occurs through new-governance style mechanisms, such as reflexive and open coordination and dissemination through persuasion and pressure, rather than traditional command-and-control regulation. The BIAC -plays a significant role across all domains in filtering business views to the OECD.‖ BRAITHWAITE & DRAHOS, supra note 7, at 488. In tax policy, however, BIAC appears to play a particularly significant role. The intersecting memberships of professional associations such as the BIAC, the ICC, and the International Fiscal Association, while beyond the scope of this Article, might help shed light on the constituents of global tax governance.
98. CURRENT TAX AGENDA, supra note 9, at 6. 99. Id. at 7. 100. See Peter M. Haas, Introduction: Epistemic Communities and International Policy Coordination, 46 INT'L ORG. 1, 3 (1992) (defining an epistemic community as -a network of professionals with recognized expertise and competence in a particular domain and an authoritative claim to policy-relevant knowledge within that domain or issue-area,‖ whose members hold a common set of causal beliefs and share notions of validity based on internally defined criteria for evaluation, common policy projects, and shared normative commitments).
101 [that] are nonetheless effective thanks to the OECD's highly developed process of peer review‖); OECD.org, The OECD's Peer Review Process: A Tool for Co-operation and Change, http://www.oecd.org/peerreview (last visited Feb. 22, 2009) (-Among the OECD's core strengths is its ability to offer its 30 members a framework to compare experiences and examine ‗best practices' in a host of areas from economic policy to environmental protection.‖). For a comparison of This kind of governance is shaped by the ideas, knowledge, power, capacity, and relationships of its participants. Understanding which type of tax norms emerge from the interactions that take place in these transnational networks requires identification of the participants, a means of understanding their values and beliefs, an ability to trace their internal information gathering, collaboration and decision-making activities, and a means of exploring their influence on other decision-makers. 103 All of these inquiries would contribute to our understanding of the process by which tax norms develop.
B. The Norm-Building Process: How Much Can Be Observed?
Some aspects of the process of developing tax norms is observable in an ongoing, high-profile initiative undertaken by the OECD to eliminate tax havens.
104 Recent news stories have highlighted the ongoing tension between wealthy (high-tax) nations such as the United States and Germany, and several small nations traditionally viewed as enablers of tax evasion, such as Switzerland, Liechtenstein, and the Cayman Islands.
105
For many decades, the flight of capital to tax havens was a consequence of globalization that was occasionally bemoaned, but basically sanctioned, by national governments. 106 However, in 1996, tax havens suddenly became a (2009) (-Reasonable people can differ over whether offshore financial centers in the 1970s (or today) primarily produced tax avoidance or tax evasion, or . . . led to capital inflows or money laundering. However, regardless of the motive, as the offshore world grew in significance, it began to be perceived as a threat by onshore interests that had previously ignored it.‖).
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Over the course of several years, the OECD facilitated a process that transformed the issue of tax havens and tax evasion from a vaguely articulated problem to a concrete and coordinated transnational plan of action. The urgency of the tax haven problem first surfaced in 1996, when the heads of state of the G7 countries 107 determined that tax havens were posing a threat to their collective financial order. 108 The G7 (all of which are OECD members) issued a general summons delegating the matter to the OECD for a solution. 109 The OECD Council delegated the task to the CTPA, which directed the CFA network to negotiate a consensus position. 113. These sanctions were defined as -defensive measures‖ that member states were to take with respect to uncooperative states, including imposing penalties and other economic sanctions, cutting off -non-essential economic assistance,‖ and other non-tax measures. OECD, Comm. on Fiscal Affairs, Towards Global Tax Co-operation: Progress in Identifying and Eliminating Harmful Tax Practices, 25-26 (2000) 114 Finally, in the most recent iteration of this work, the OECD's sense of urgency on tax havens was projected by the G20, yet another intergovernmental network which comprises several OECD member nations and a select group of other countries that have been identified for possible OECD membership.
115
Because of the OECD's work, it is now possible to identify an ostensibly global consensus on the problem of tax havens. 116 The consensus involves a working definition of the term, a long list of countries that have taken steps to conform their rules to comply with OECD mandates, a short list of countries still considered to be tax the offshore tax centers from the global financial grid. ‖ See, e.g to open discussions for membership of the Organisation and offered enhanced engagement, with a view to possible membership, to Brazil, China, India, Indonesia and South Africa.‖). Each of the latter countries is a member of the G20, as is Russia. The only G20 developing country members not included in the OECD list for enlargement or enhanced engagement are Argentina and Saudi Arabia. Argentina participates as an observer on multiple committees and working parties, including in the area of tax policy. OECD, THE OECD'S GLOBAL RELATIONS PROGRAM 2007-08, at 18-22, 52, 109, 131, 138, 155, available ECONOMIST, Feb. 21, 2009 , at 53 (-The European Union is mounting a renewed campaign against tax havens deemed to be unco-operative ahead of a meeting of G20 countries in April.‖).
havens, 117 and annual meetings to continue the effort to police the sorts of tax schemes governments may and may not pursue. Recently, the OECD Secretary General asked OECD member countries to continue to use the OECD as a source of policy in this area, with a specific request for -a mandate to OECD to produce a methodology that would produce more reliable data on the size of the [tax haven] problem, since this would provide a firmer footing for the political debate.‖ 118 We may therefore expect the OECD to continue to play an integral role in the area of tax havens and tax evasion, even if we know little about how the tasks will be delegated.
The sequence of events in the tax haven initiative demonstrates that the OECD plays a facilitative role in tax policy development, but it does not reveal how ideas developed and flowed through the institution or what mechanisms led to consensus. We cannot observe, for example, why this particular issue arose for the G7 ministers when it did, 119 who framed the areas and issues to be studied in response to the G7 communiqué to the OECD, who participated in the various levels of delegation and negotiation, or how the solutions were devised. Similarly, we cannot know what sources contributed to the development of ideas, or the interpersonal or institutional pressures that defined the range of potential policy alternatives.
120 If the debate had taken place within the U.S. law-making system, we might be able to re-create the process to some degree by consulting official records of legislative committees and public meetings.
121 But the OECD is not a law-making body and is not open to direct public scrutiny in the same manner. 119. Consistent with their shared political systems and intellectual backgrounds, the G7 finance ministers and central banks approach problems with a shared normative framework of economic principles that informs both what kinds of problems they identify and how they expect the problems to be addressed. BAKER, supra note 107, at 66 (-[T]he extent to which the G7 finance ministries and central banks share [a] basic consensus is often underestimated, while the extent to which a qualitatively different set of beliefs and principles have emerged in its place is often overstated.‖).
120. Especially in the case of complex technical regulation, -ideas are political and serve political purposes, because the accompanying intellectual case and supporting evidence is often disputed or far from clear cut.‖ Id. at 66.
121. These records would probably include the names of participants, descriptions of the discussions, and drafts of documents related to, and considered in, the committee proceedings. In the United States, much of this information is readily available through a number of sources, including the websites of congressional committees, such as that of the Senate Finance Committee, at http://www. senate.gov/~finance/sitepages/hearings.htm; of individual members of Congress, such as that of the Few of the internal processes by which these steps take place may thus be discerned through observation. The general public can learn about the OECD's tax policy work only by reading what the OECD chooses to publicize. This generally does not include detailed factual information about the collaborative process.
123 As a result, the institutional structure of the OECD produces a significant impediment to understanding how issues were chosen, what points were negotiated, how ideas developed, and what factors led to consensus.
More clues might be gathered through greater exposure to the key actors during the process of policy development, but the opportunities are limited. For example, a researcher might identify and follow a particular issue, such as the tax havens initiative, by attending various conferences where tax officials and experts present information in their capacity as OECD representatives or advisors. Some of these venues are fairly well known, such as the International Fiscal Association (-IFA‖).
124 However, these conferences tend to be expensive, exclusive, and aimed generally at lawyers, accountants, and particular business interests. 125 In addition, there
Chairman of the Senate Finance Committee, at http://baucus.senate.gov/; and of the U.S. Library of Congress website, at http://thomas.loc.gov/. 122. Salzman, supra note 61, at 218. Even so, someone determines what (and how) issues will be addressed, who will be involved, and how much information will be made public.
123. There is no lack of official reports, press releases or statements on the OECD website-the OECD publishes some 250 books per year and countless press releases, newsletters, statements, reports, and other documents, including, in some contexts, -consultation drafts‖ and working papers. See OECD.org, Publications, http://www.oecd.org/publications/0,3353,en_2649_201185_1_1_1_1_1, 00.html (last visited Feb. 29, 2009 ). For example, the Forum on Tax Administration has released a series of -draft working papers,‖ which it describes as follows:
These draft working papers have been written by the study team for the purposes of the study. They have not been endorsed in advance by the FTA which established the study. They therefore do not necessarily reflect the views of the FTA. The study team has made them available to facilitate full consultation with business and tax intermediaries and to provide an update on the progress being made. OECD.org, Tax Intermediaries Study: Draft Working Papers, http://www.oecd.org/document/27/0, 3343,en_2649_33749_39006683_1_1_1_37427,00.html (last visited Feb. 29, 2009 ). The authors of these papers-the -study team‖-are identified in the first working paper as -the United Kingdom and the OECD Secretariat assisted by senior representatives from Australia, Canada, Chile, France, Ireland, Mexico, South Africa, Spain, and the United States.‖ How the Study Team is Working 1 n.1 (Tax Intermediaries Study, Working Paper No. 1, 2007) , available at http://www.oecd.org/dataoecd/ 57/13/38393150.pdf. Presumably we can attribute at least some of the authorship to four individuals, namely, Chris Davidson, Lisa Wise, and Simon Lake (each affiliated with the United Kingdom Inland Revenue Service), and Richard Highfield (a member of the OECD Secretariat), who are listed as contacts for the work of the study team. Id. at 2.
124. The OECD works closely with the IFA to direct the topics to be discussed at annual congresses.
125. For example, the cost of attendance at just the central IFA annual congress can exceed $5,000. In addition, national chapters hold meetings within their regions, so that following a policy initiative through these networks would involve considerable effort and expense.
[VOL. 9:1 seem to be high personal and professional barriers to meaningful participation and interaction in these fora. 126 Finally, the ability to identify an issue as it is developing is challenging outside of -participant observation,‖ i.e., direct participation in the collaborative process such as in the capacity of an employee of the OECD, a national representative, or an expert consultant. Yet, outside of these large professional networks, the opportunities for empirical observation of the process of policy development appear to be remote or non-existent.
127
Only a limited understanding of the process of tax policy development through networking can be readily observed, but the inquiry clearly reveals that transnational networks like the OECD fulfill an extremely valuable function for their participants. Instead of addressing the problem of tax havens unilaterally or not at all, the United States chose to participate in the OECD's diplomatic, expert, and national official networks as they forged a consensus position on tax havens over a period of several years.
128 Evidence of how states use the OECD helps explain how the network-based approach successfully produces and disseminates global tax norms.
126. The author's informal and confidential discussions with participants in annual IFA meetings suggest that the amount of access to individuals and information appears directly related to the quality of an individual's personal and professional ties.
127. This level of interaction with the public is by the design and discretion of those who make decisions within the various OECD committees. In other contexts on other committees, OECD policy work has been carried out in the context of open meetings to which non-state actors are invited, all documents are unrestricted and made available free to the public during negotiation and deliberation, and a broad and inclusive dialogue is fostered between private and public, state and non-state actors, as well as OECD and non-OECD member representatives and other interested parties with positions on all sides of the various issues being addressed. See Salzman, supra note 61 (describing OECD administrative procedures in the context of a project on standards for safety data of chemicals). That is not to say that similar openness should be the case for tax policy development. But it does suggest that it is important to understand why openness is the norm in some contexts while confidentiality is preserved in others, and who decides (and how they decide) that these should be the norms.
128. The U.S. administration apparently had a change of heart during the course of these events, leading Treasury Secretary Paul O'Neill to distance the United States from the OECD's efforts. Press Release No. PO-366, U.S. Dep't of the Treasury, Treasury Secretary O'Neill Statement on OECD Tax Havens (May 10, 2001) , http://www.treas.gov/press/releases/po366.htm (-Recently, I have had cause to re-evaluate the United States' participation in the Organization for Economic Cooperation and Development's working group that targets ‗harmful tax practices.'‖). However, this appears more to have served to redirect the OECD's attention than to eliminate the role of the OECD in addressing tax evasion: Secretary O'Neill was careful to note his use of the G7 network to ensure that the U.S. view would be incorporated in future policy development. Id.
C. Evidence of Network-Driven Tax Policy Development in the United States
One means of assessing the power of transnational tax networks is to examine how lawmakers use the OECD to explain or promote national legal change. 129 In the United States, as in many countries, tax law emerges and evolves through iterative interactions among politicians, lawmakers, administrators, practitioners, taxpayers, advocates, the media, and academics.
130 Lawmakers thus represent only one aspect of policy development and legal change.
131 But lawmakers are specifically called on to publicly explain the reason for legal change to their constituents. By examining the ways in which lawmakers refer to the OECD within remarks recorded as part of the Congressional Record or otherwise publicly available (such as on individual websites), we may draw some inferences regarding the utility of the network-based approach to producing tax norms.
First, U.S. lawmakers often use the OECD as a source of intellectual guidance for substantive policy choices. 132 As one lawmaker explained in citing OECD statistics, -These figures are compiled by what is known as the [OECD] . That is a fancy name for a statistical gathering group headquartered in Paris, which all of the major countries in the world support by giving it money. It gathers statistics on wages, taxes, and 129. Because the focus here is on the use of the OECD to promote domestic legal change, the following discussion omits reference to the OECD in matters of tax treaty policy, arguably the most prevalent source of transnational influence on U.S. international tax policy.
130. 131. This is -tax law on the books,‖ identifiable by virtue of its association with traditional lawmaking authority, through national legislative, executive, and judicial processes. These may seem like mundane uses of a highly sophisticated transnational network, but the collective effect of these casual references is to position the OECD as an expert body entitled to deference.
140
By providing technical research and guidance, the OECD has become a credible source of information that U.S. lawmakers draw upon to -pull‖ norms from the global into the national arena through the mechanism of emulation.
141 Because the OECD's research usually involves extensive comparisons of member country practices, its guidance facilitates modeling, arguably one of the most effective forms of soft governance. 145 As one senator described the issue, -tax is not merely a domestic decision anymore and that when the U.S. tax rate is at the top of OECD countries, Congress should be taking note.‖ 146 However, this success has been proven futile to the extent that the other OECD member countries are also engaged in comparison and emulation using the United States as a benchmark. Thus, the U.S Treasury has noted:
Since 1980, the United States has gone from a high corporate taxrate country to a low-rate country (following the Tax Reform Act of 1986) and, based on some measures, back again to a high-rate country today because other countries recently have reduced their corporate tax rates. . . . The evolution of OECD corporate tax rates over the past two decades suggests that [corporate income tax] rate setting is an interactive game subject to the pressures of international competition. 147 promote legislation featuring targeted subsidies for broadband access); 149 CONG. REC. S303 (2003) (citing U.S. decline relative to other OECD nations with respect to broadband development in support of a bill to provide targeted tax incentives).
143. See, e.g., 142 CONG. REC. 5,047 (1996) (citing the fact that in terms of percentage of GNP given as humanitarian aid, the United States ranks last in a list of twenty-one OECD nations).
144. Other times, comparison to other OECD members has failed to garner sufficient support for significant legal reform to date. For instance, Congress has repeatedly pointed to the experience of other OECD countries as evidence of the need for a national sales tax.
148 Nevertheless, the United States remains the only OECD country without such a regime.
Norms can be pushed as well, through the kind of peer pressure that the OECD promotes as one of its most effective tools. 149 The OECD suggests that -recommendations resulting from [peer] These examples provide circumstantial evidence that networks provide U.S. lawmakers with a toolkit of soft governance mechanisms for facilitating legal change. Politicians and legislators may use the OECD as a source of information, guidance, and even pressure, to inform national tax policy choices.
153 Of course, the path from policy development tools to the successful transplantation of norms is not clearly illuminated, 154 but the way individual lawmakers use institutions such as the OECD to further their tax policy goals suggests that networks may have a larger imprint on the shape of U.S. tax policy than is widely perceived.
IV. SOME IMPLICATIONS OF NETWORK-DRIVEN TAX POLICY DEVELOPMENT
Given the opaque nature of transnational networks and their relationship to national lawmaking, it is perhaps not surprising that we may underestimate the impact on national tax policy of the hundreds of technical tax conferences and committee meetings that take place all over the world every year. Because the network-based approach is -soft,‖ its procedural aspects may avoid the direct scrutiny that is applied to domestic lawmaking processes and multilateral regimes like the WTO. But the soft law approach presents challenges for monitoring the autonomy/cooperation trade-off in the development of tax policy. These challenges highlight the need for more attention to the institutions and processes through which global tax policy develops.
In contrast to domestic lawmaking and treaty-based multilateral regimes, the network-based approach to developing global tax policy norms does not formally bind states to particular actions. As a result, it is more difficult to assess whether states either should be or are in fact converging around consensus positions. 155 The soft governance structure thus creates a lack of clarity between tax norms and tax laws that makes it difficult to identify the factors that lead states to embrace more autonomy or more cooperation in tax policy.
Soft governance methods have engendered a great deal of uncertainty about legal status of tax norms created within the OECD, 156 most especially in the context of international tax treaty interpretation.
157 While scholars and policy-makers debate the relative merits of soft and hard coordinative methods, 158 practitioners and administrators must navigate the uncertainties on a daily basis. As a result, soft governance may appear suited to create tax norms, but it fails to explain as a practical matter the extent to which these norms can be reliably used as a source of legal reasoning or authority.
This uncertain legal status allows states to be opportunistic about their decision to cooperate or remain autonomous in specific tax policy matters. Cooperation appears to be most likely when like nations act in like fashion, and when they perceive that doing so will be to their long-term interest.
159 By aggregating the shared tax priorities of its member states, the OECD provides these like nations with an opportunity to adopt a uniform approach. 160 However, these norms may be safely ignored, and even contradicted, any time it is perceived to be in the lawmaker's (or the nation's) interest to do so. 161 A few lawmakers have explicitly recognized that the ability of states to unilaterally withdraw from a particular norm without losing their status in the network is a major impediment to achieving cooperation in taxation. 162 As problems become more complex and -states are tempted to defect,‖ the network approach can be undermined by adverse national acts or by institutional incapacity to compel compliance. 163 The impact of OECD norms is further obscured by the fact that the institutional structure and norms of the OECD do not replace, but generally work together with both national and multilateral lawmaking institutions and processes. Comparing the merits of domestic lawmaking, multilateral regime-building, and the soft governance approach of the OECD is compelling and necessary, but also challenging. 164 It is not always obvious what drives legal change at a given moment. As a result, it is difficult to assess whether a given tax norm is the product of OECD influence, whether a better outcome could have been achieved by employing some other means of developing tax norms, or whether the various stakeholders-governments, businesses, or individuals-should mobilize scarce resources toward hard or soft modes of legal change. 165 Finally, the OECD's success in developing tax policy norms may alternately invigorate or constrain national legal change, depending on factors such as status and power within the network. 166 As the U.S. experience with corporate tax rates suggests, comparison and emulation can lock countries into ongoing and unwinnable regulatory races.
167 While the United States voluntarily participates in drafting the set of global tax norms that have fostered this competition, the competition extends globally. 168 The OECD has therefore begun to acknowledge that its ability to claim that its norms are -internationally agreed‖ requires participation from more than its member states. 169 However, increased participation may decrease the ability to achieve cooperation through soft governance, to the extent that new participants are insufficiently -alike‖ to engender cooperation. 170 Clearly, network-driven policy development presents a broad spectrum of implications for legal change both within the countries that participate directly and those with more peripheral status. The tensions raised here may be among the most observable, but many more are likely to surface as governments continue to navigate the ever-increasingly challenging terrain
165. An additional unexplored phenomenon of soft governance is that mismatches in information by stakeholders with different resources might alternatively introduce specialized interest group bias or majoritarian bias, thus creating additional layers of analytical complexity for scholars, practitioners, and policymakers alike. See id.
166. See, e.g., Alex Cobham, The Tax Consensus Has Failed!, OCGG ECONOMY RECOMMENDATION No. 8 (2007) (-The tax consensus must be consigned to history-to allow countries to re-establish policy space and put a range of options back on the 170. See supra text at note 159. A few non-member states currently participate in OECD policy deliberations, albeit as -observers‖ rather than members, while others participate in some capacity through the OECD's Centre for Cooperation with Non-OECD Economies. These opportunities may allow less developed countries to participate in global tax dialogue, but it is not clear whether they will ultimately influence OECD tax policy norms. of economic globalization. More analysis is needed to identify and assess the implications of using networks, rather than other institutional mechanisms and processes, to achieve national tax policy goals.
V. CONCLUSION
Transnational networks are busy producing tax norms that impact national tax policy decisions. Using these networks, individuals are not intellectually or professionally confined to domestic society or its institutions, but are integrated into a mechanism for creating global consensus on particular issue areas. At the same time, the soft nature of the norms produced in networks ensures the competing goals of national autonomy and effective tax regulation through cross-border cooperation are constantly subject to negotiation. But the very qualities that allow networks like the OECD to foster collaboration appear to prevent meaningful access to their structure and processes: their power-and personality-driven nature makes them neither easily accessible nor well understood. If we want to understand how lawmakers develop national tax policy norms, we need a better understanding of the role of transnational networks in producing tax governance norms.
